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DECISION AND ORDER

This proceeding arises from aclam for survivor benefitsfiled pursuant to the Black Lung Benefits Act,
as amended, 30 U.S.C. 8§ 901, et. seq., (the“Act”), and the regulations promulgated thereunder, 20



C.F.R. Parts 718 and 725.

Benefits are awarded under the Act to digible survivors of cod miners whose deaths were dueto or
substantidly contributed to by pneumoconios's, adust disease of the lungs arising from cod mine
employment, and commonly known as black lung disease. 20 C.F.R. 8§718.201.

Following notice to al interested parties, and in accordance with the provisions of 20 C.F.R. Part 725
and 29 C.F.R. Part 18, aforma hearing was held before me in this matter on September 27, 2000 at
Pipestem, West Virginia. Each party was afforded the opportunity at such time to present their
evidence and arguments. The record was left open for thirty (30) days to permit the taking of the
deposition of Dr. Donad L. Rasmussen and the filing of briefs. These matter have now been submitted.
Without objection, the deposition is admitted into evidence as Claimant’ s Exhibit (CX) 3.

Asdiscussed a the hearing, thereis some confusion in this case regarding the numbering of the
Director’ sexhibits. My review of the file transmitted by the Didtrict Director discloses that there were
29 exhibits developed in regard to the survivor’s clam through the March 10, 2000 letter to the
Claimant advisng her of an award of interim benefits. There was then added to the file the exhibits
developed in connection with the three claims which werefiled by the miner. Irrespective of how they
have been marked by the Digtrict Director’ s saff, | will consider Director’ s Exhibit (DX) 30, 31 and 32
to be the documents developed in connection with the 1980, 1985 and 1993 claims, respectively. | will
consider the documents associated with the transmittal of the caseto be DX 33.

The record in this then case conssts of DX 1-33; CX 1-3; Employer’s exhibits 1-10 (“EX 1-10") and
the testimony of the Clamarn.

PROCEDURAL HISTORY

| have noted that the miner filed three clams during hislifetime. Thefirg two were denied. The third
clam was dlowed by Adminigrative Law Judge Samud J. Smith. In finding that the miner had
established the existence of pneumoconiosis pursuant to §8718.202(a)(4) Judge Smith held:

“Contrary to the opinions of the physicians who found CWP to be absent, the miner’s
obstructive respiratory impairment, his emphysema and bronchitis, can congtitute CWP
if it is substantialy aggravated by, or sgnificantly related to, his cod mine employment.
In this respect Dr. Rasmussen gave convincing testimony with regard to the etiology of
the Clamant’ s respiratory impairment. He found the miner to be suffering from cod
workers pneumoconioss, as wel as emphysema, citing the miner’ s two obvious risk
factors, i.e., histobacco abuse and hiswork history, for the miner’ s respiratory
insufficdency.”

Citing Warth v. Southern Ohio Coal Co. 60 F3d. 173 (4" Cir. 1995) (holding that obstructive lung
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disease is encompassed within the definition of pneumoconioss) the Benefit Review Board upheld
Judge Smith' sfinding under §718.204 (g)(4) both initsinitid Decision and Order in the maiter as well
asinitsdenid of the Employer’s motion for reconsderation.

The miner died on January 9, 1999 and his surviving spouse filed the instant claim on February 15,
1999. Thiscdam was ultimately gpproved by the Didrict Director following an informa conference.
The Employer has controverted the claim and the matter is now before me for a de novo consideration.

THE ISSUES

The Employer contends, inter alia, that the biopsy and CT scan evidence devel oped subsequent to the
miner's awvard of benefits shows that he did not have pneumoconiosis. Claimant maintains thet the
Employer is collaterdly estopped from raisng the issue of whether the miner was suffering from
pneumoconioss a the time of his death.

As Clamant’s counsdl notes the United States Court of Appedl s for the Fourth Circuit held in Sedlack
v. Braswell Services Group, 134 F. 3d 219 (4™ Cir. 1998):

“Collatera estoppe” forecloses ‘the rdlitigation of issues of fact or law thet are
identicd to issues which have been actudly determined and necessarily decided in prior
litigation in which the party againg whom [issue preclusion] is asserted had afull and
fair opportunity to litigate Ramsay v. INS 14 F. 3d 206 (4™ Cir. 1994) (quotation
omitted). For collatera estoppel to apply, the proponent must establish thet: (1) the
issue sought to be precluded isidenticd to the one previoudy litigated; (2) the issue
must have been actudly determined in the prior proceeding; (3) determination of the
issue must have been acritical and necessary part of the prior proceeding; (4) the prior
judgement must be final and vaid; and (5) the party against whom estoppe is asserted
must have had afull and fair opportunity to litigate the issue in the previous forum.”

The Board has indicated that the above dements are gpplicable in clams for survivor benefits where the
miner had been awarded disability benefits and, accordingly, the existence of pneumoconiosiswas a
critica and necessary part of his entitlement to such award. Hughes v. Clinchfield Coal Co., 21
B.L.R. 1-134 (1999). However, the Board aso held that the party against whom estoppel is being
asserted may not have had afull and fair opportunity to litigate the issue of the existence of
pneumoconios's where autopsy evidence was not available and could not have been adduced at the
time the miner’s claim was adjudicated.!

11 dso note and am persuaded by the Board' s unpublished decision in the case of Ward v.
Circle A& G (99-0344 BLA) (1999) (http://www.dol.gov/dol/brb/public/cases/
blklung/unpublished/Dec99/99-0344.htm), wherein the Board specifically found that the doctrine of
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There was no autopsy in the instant case. There was a biopsy conducted subsequent to the miner’s
award of benefits which reportedly faled to show the existence of pneumoconioss. But, as Clamant’s
counsdl points out, pursuant to 8718.106 (c), negative biopsy evidenceis not to be considered
conclusive evidence that the miner did not have pneumoconioss. Indeed, Employer’s counsel
acknowledges that “the dides may not conclusively rule out the presence of pneumoconiosis (the
samplesaresmdl)...” The other evidence on which the Employer relies includes readings of CT scans
and x-rays of the miner’s chest taken subsequent to the award of disability benefits. The Board has not
carved out an exception to the collatera estoppd rule based on such evidence. Furthermore, it was
Judge Smith’' s finding that the existence of “legd” pneumoconios's had been established in the miner’s
clam that led to the Board's upholding of the award.

The Employer had afull and fair opportunity to litigate the issue of the existence of pneumoconioss
under §718.202 (8)(4) during its contest of the miner’s claim. The finding of the existence of
pneumoconioss was critica and necessary to the award of disability benefits. The award had become
fina following the Employer’ sfalure to timely seek judicid review of the Board's decison.
Accordingly, | conclude that collaterd estoppd is gpplicable to the issue of the existence of
pneumoconioss and decline to reconsider such issuein this case.

The sole issue to be decided, then, is whether the miner’ s desth was caused or contributed to by his
pneumoconioss.

STATEMENT OF THE CASE

The evidence in this case includes records from the Princeton Community Hospitd, Dr. G. Duremdes,
Dr. R. Chambers, Dr. John Muldoon, Dr. E. R. Jabour and Dr. C. E. Gabe These areto the
combined effect that in or about the summer of 1997, the miner developed pain in his upper right chest
wall and shoulder. A CT scan suggested amassin the right upper quadrant of the lung. A needle
biopsy of the area was non diagnostic as was a bronchoscopy and transbronchia biopsy. It was then
decided to do an open biopsy and/or surgica excision.

Prior to the surgery the miner was evduated by Dr. Jabour on January 5, 1998. Thisincluded areview
of pulmonary function studies which had been conducted on December 31, 1997. Dr. Jabour noted
that these disclosed avital capacity of 73% of predicted, a FEV 1 of 46% of predicted and a DLCL of
27%. It was noted on the report of this study that the miner had ceased 40 years, one pack per day of
cigarette smoking two weeks previoudy. Dr. Jabour opined that the FEV1 of 1.38 |eft enough margin
that aright upper lobe resection could be performed but the severely reduced DLCL increased the
miner’ srisk for surgery as atissue or lung sparing procedure. He recommended that a wedge resection

collateral estoppel was applicablein a survivor’s clam when the miner had been awarded benefits and
there was no autopsy evidence submitted.



should be performed if at dl possble.

The surgery was conducted on January 13, 1998 by Dr. Gene Duremdes with the assistance of Dr.
Generoso Duremdes. The miner was found to have a tumor mass occupying the whole right upper lobe
with extensive adhesionsto the right upper chest wall. Findings indicative of long sanding smoking
were noted in the middle and lower Iobes. Multiple biopsies reveded squamous cedll carcinoma. It was
observed by the surgeons that since the tumor was extensive and unresectable and since the patient
cannot tolerate a pneumonectomy and since the tumor had infiltrated the right gpex toward the large
vessds and axillary plexus, no further surgery was planned.

In a consultation report, dated March 24, 1998, by Dr. Charles E. Gabe, a Radiation Oncologig, it
was noted that the miner had embarked on a period of chemotherapy which was discontinued because
of severe, consstent nausea which was refractory to antiemetics. He then had radiation therapy under
the care of Dr. Gabe. It was noted on May 21, 1998 that the miner had tolerated this treatment well
and had a nice response relative to cytroreductive effect. However, on August 12, 1998, Dr. Gabe
reported that the miner continued to have a progressive large , invasive maignancy, he had not
responded to the radiotheragpy and his situation istermindl.

The miner was rehospitdized at Princeton Community in January 1998 for marked weakness due to
cachexia of maignancy and severe chronic obgtructive lung disease (COPD), in July 1998 for an
exacerbation of COPD, and in September 1998 for management of pain

Dr. Muldoon'’ s office notes indicate that he began treating the miner in June 1996 and continued to do
30, both on an inpatient and outpatient basis, until October 1998. His diagnoss during these visits
included COPD, which at times was described as severe.

The final hospitalization occurred on December 6, 1998 because of a syncopa episode which was
thought to be due to anemia. The secondary diagnoses a this time included pneumonia requiring
antibiotics, progressng squamous cdl carcinoma of the right upper lobe, head contusion and coa
workers pneumoconiosis. The miner decided to leave the hospital against medica advice on the day
after admission. It was noted that Dr. Long was the miner’s medica doctor and had agreed to do
home vigts.

The record includes a Physician Order Form from Appaachian OH-9, Inc. which notes that the miner
was transferred to Dr. Long's services beginning December 22, 1998. What appearsto be Dr. Long's
treatment records show that he saw the miner a home on January 3, 1999 when he recorded his blood
pressure and prescribed medication..

The miner’s death certificate indicates that he died at home on January 9, 1999. Theimmediate cause
of death islisted as cancer of the lung due to respiratory arrest due to occupationa pneumoconioss.
“Chronic Cancer of the Lung” was a0 listed as an “other Sgnificant condition
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contributing to death but not related to the underlying cause” The certificate was certified by Dr.
Marshdl C. Long, whose signature in item 23 indicated that he was not present at the time of death.
There was no autopsy.

In a statement dated June 7, 1999, Dr. Long reported:

“George W. Woods suffered from coa workers' pneumoconioss for many years and
had multiple X rays done. However no autopsy was done post mortem.  If you have
any questions fed free to contact my office...”

On June 11, 1999, a DOL claims examiner wrote to Dr. Long, enclosed copies of pertinent medica
records and requested his opinion as to whether black lung disease hastened the miner’ s death and if
50, how did this occur? He was asked also to explain why the degth certificate listed chronic cancer of
the lung as an other significant condition. Thereis no record of aresponse from Dr. Long to this

inquiry.
Dr Jabour issued the following statement on September 14, 1999:

“Mr. Wood's death was enhastened by the presence of pneumoconiosis. Chest x-ray
dated 5-4-94 reveded pneumoconios's, Category P/Q2/2 with bilateral chest wall
thickening. PFT dated 12-31-97 revedled a FEV 1 of 46%; DLCO of 27%; TLC of
98% and FVC Of 73%. Patient suffered from pneumoconiosis and this did contribute
to his death.”

The Employer has submitted the reports, supplementd reports and/or depositions of Dr. Jerome Widt,
Dr. Echols A. Hansburger, Dr. Stephen T. Bush, Dr. Richard Naeye, Dr. George Zadivar, Dr. Peter
Tuteur, Dr. George Fino and Dr. James Castle. Dr. Wiot is board certified in radiology, Drs.
Hansbarger, Bush and Naeye are board certified in pathology and Drs. Zddivar, Tuteur, Fino and
Cadtle are board certified in pulmonary diseases. With the exception of Dr. Wiot, each of these
physicians have reviewed extensve medica data of record pertaining to the miner dating from the
development of hisclaim for benefits to his deeth.

Dr. Wiot’ s report reates to hisinterpretations of CT scans of November 7, 1997 and August 6, 1998
in regard to whether “medica” pneumoconiosisis shown.? For reasons aready stated, his opinion is
not relevant to the present inquiry.

For the same reasons, Drs. Hansburger, Bush and Naeye reports, to the extent they relate to the
absence of “medicd pneumoconioss’ in biopsy materid, are not materid to the issue involved in this

2| note that Dr. Wiot did find evidence of emphysema on the scans.



case.

After noting that there is no evidence of occupationd pneumoconiosis of any variety, Dr. Hansbarger
opined in his December 29, 1999 report that it “ gppears from the medical record that the miner died as
aresult of epidermoid carcinomaof thelung.” He further opined that his death was not contributed to
by coa workers pneumoconiods or hastened in any way by his history of cod mine employment
“because it gppears from the medical record that Mr. Woods did not suffer from coa workers
pneumoconiosis.” He attributed the miner’ s chronic obstructive pulmonary disease to hislong history of
cigarette smoking. He did not offer an opinion asto what role, if any, the COPD played in the miner's
desth.

After finding that the biopsy tissue falled to show the presence of pneumoconioss, and opining thet if it
were present in other areas of the lung, it would be very mild, Dr. Bush concluded that pneumoconiosis
or occupationa exposure to cod dust did not contribute to respiratory impairment or disability. He
noted that chronic obstructive lung disease (emphysema) may have caused respiratory impairment to
some degree during the miner’ s lifetime but offered no opinion as to whether the condition caused,
contributed to or hastened the miner’ s death.

Dr. Naeye noted the results of the December 1997 pulmonary function studies and stated that, if valid,
they suggest some degree of airway obgtruction with no evidence of redtrictive fibross. He then went
on to state that there was no objective evidence of “CWP’ and, being absent, CWP could not have
caused any abnormdities of lung function, disability or hastened deeth.

Dr. Tuteur found the available data to be “ most sgnificant in the diagnoss of aright upper lobe mass as
amanifestation of carcinomaof the lung which at the time of the diagnos's, was unresectable due to
local chest wal mestatases aswel as mdignant pleurd effusion. * He noted further that subsequent
radiotherapy and chemotherapy was unsuccessful and after a*“ one year generaly downhill course, he
died with and because of carcinoma of the lung, its metastases, its sequalae, and its trestment.” After
opining that there isinsufficient evidence to judtify a diagnosis of pneumoconioss, Dr. Tuetur went on to
date that the miner did have primary pulmonary problems, including chronic obstructive lung disease
with bullous emphysema and that the impairment was progressively worsening. Y et, he was of the
opinion that inhaation of cod mine dust played no role in the development of the impairment or in the
miner’'s degth.

Dr. Zddivar issued areport on May 23, 2000 in which he offered the following opinions:

1. Thereisno evidencein any of these recordsto justify adiagnosis of cod workers
pneumoconios's.

2. There was a respiratory impairment present prior to his degth. The respiratory
impairment was due to bullous emphysema caused by smoking. None of the
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pulmonary impairment was due any pneumoconios's SNCe N0 PNeUMOCoNioSiS Was
present.

3. From the pulmonary standpoint, prior to his death Mr. Woods was unable to
perform any work.

4. Cod dust exposure did not play any role in the pulmonary disgbility prior to his
degth. The pulmonary disability was due to bullous emphysema caused by smoking.

5. Neither coa worker’s pneumoconiosis nor cod dust exposure played any rolein his
death, nor did it hasten his death. Mr. Woods did not have coa worker's
pneumoconiosis nor any dust disease of the lungs.

6. Even if Mr. Woods were found to have cod workers pneumoconioss, which in my
opinion he does not have, the cause of his death was lung cancer. The lung cancer was
a sguamous carcinomawhich is not a manifestation of coa dust disease of the lungs nor
cod worker's pneumoconiosis. Cancer of the lungs has never been linked to cod mine
work. Therefore whether or not Mr. Wood had coa workers pneumoconiosis, death
was caused by the cancer which was causing his malnutrition and was responsible for
the need of large amount of medications which was blunting the respiratory centersin
the brain. Origindly, there are Some records suggesting supraventricular tachycardia
with fainting spells. This meant that the heart probably was involved with cancer as
well, or else he had devel oped coronary artery disease. Neither one of these problems
were related to any occupation. Therefore, it is my opinion that Mr. Woods would
have died when and as he did even if he had never worked in acoa mine.

The mgjor portion of Dr. Fino's August 14, 2000 report is devoted to a documented discussion to the
effect that coa mine dust exposure does not cauise obstructive lung disease. He did opine that the
miner clearly died from cigarette smoking asthisis what caused his cancer.

Dr. Castle opined in his August 21, 2000 report that there was no physica, physiologic, radiographic
or pathologic evidence that the miner had coa workers pneumoconiosis. He atributed the miner’s
tota disability prior to his death to tobacco induced pulmonary emphysema. He concluded that the
miner died as aresult of extensve squamous cell carcinoma of the lung due to cigarette smoking and
that he would have died exactly when he did had he never stepped foot insde a cod mine and
regardless of his occupationd history.

Drs. Fino, Zddivar and Tuteur issued supplementd reportsin gpparent response to an inquiry from
Employer’s counsd in which they were asked whether, assuming that the miner had “lega
pneumoconiods (a chronic dust disease of the lungs resulting in pulmonary impairment sgnificantly
related to or aggravated by coa dust exposure),” their opinions would change as to whether
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pneumoconioss caused, contributed to or hastened the miner’ s deeth. Drs. Zadivar and Fino
responded smply that their opinions would not change. Dr Tuteur responded, in significant part:

“In sum, my opinion would not change. Specificdly, it must be recognized that Mr.
George Woods died with and because of carcinoma of the lung that was widely
metagtic. At the time of diagnosis, it was unresectable because of loca chest wall
metastases and mdignant pleurd effuson. He was considered in sufficient and
adequate hedth to undergo not only radiotherapy, but also multi-drug chemotherapy.
Because of the biologica nature of the tumor, these therapies were unsuccessful. His
clinica course was downhill gradudly over the next year. His death was accounted for
not only by the carcinoma of the lung, its metasgtes, its sequelag, but aso treatment.”

Dr. Tuteur went on to note that the miner’ s lowest measured FEV-1 a the time of the diagnosis of
malignancy was above 1.25 liters, and thet it iswell recognized that longevity is unaffected and
unchanged until the FEV-1 measurement drops below thisleve.

The Claimant has submitted a report from Dr. Rasmussen, dated June 9, 2000, in which he noted
having reviewed the evidence of record and opined, in pertinent part:

“In the case of Mr. Woods, he did have progressive deterioration in his respiratory
function and was in chronic respiratory failure for sometime prior to hisdemise. He
had multiple hospitalizations for pneumonia, exacerbation of COPD, and was on
chronic oxygen therapy at 3 litersaminute.

“There is no evidence that cod mine dust exposure is associated with increased risk of
carcinoma of the lung.

“Mr. Woods carcinoma of the lung failed to improve with chemothergpy and radiation
therapy. Both his chemotherapy and his radiation thergpy could have further injured his
lungs. Those factors combined with the cancer itself could clearly have worsened Mr.
Wood's lung function, however, had Mr. Woods had norma lungs, the insult to his lung
tissues would not have produced the fatd respiratory failure which did cause his
demise.

“Based on dl of the above, it remains my opinion that Mr. Woods did suffer from
codworkers pneumoconiosis which resulted in a severe and totaly disabling
respiratory insufficiency and which dearly hastened his death by virtue of rendering him
incgpable of sustaining the impact of his carcinomaand thergpy.”
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At his deposition, taken on September 18, 2000, Dr Zddivar testified, in substance, that his cancer had
caused the miner to become manourished, had “sgpped al his strength,” and smply “broke down his
entire body.” It wasthisfact, together with the paliative medication he was receiving, which led to the
miner’sdeath. He maintained that the miner’ s other hedth problems, including his emphysema, neither
affected his ability or inability to fight cancer, nor otherwise play any specid rolein the miner’ s deeth.
Dr. Zddivar noted in this regard that by the time the cancer was found it was too far advanced to be
operable irrespective of the fact that his lungs were “very bad.” He opined that there was no evidence
in the record that there was afatal respiratory falure which caused death. Rather, the miner died
because hiswhole body, including the lungs, heart and brain, failed.
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Dr. Castle was deposed on September 5, 2000. Hetestified, in substance, that the miner died in
January 1999 from cancer which was shown on x-ray in 1997. He noted that most people with
untrested lung cancer will live anywhere between six to 30 months and that the miner’s clinical course
was exactly what would be expected of an individua with this type of lung cancer. He expressed
disagreement with Dr. Rasmussen’ s opinion that the miner’ s severe and disabling respiratory
impairment rendered him incgpable of sustaining the impact of his carcinomaand itstherapy. He
tedtified:

The thing that caused his demise was the fact that his tumor was one that did not
respond well to therapy, was not in alocation where it could be trested adequately but
progressed as dl tumors of thistype do regardless of any underlying lung disease.

“He would have died as and when he did even if he only had one lung.”

Dr. Naey€e' s deposition was, for the most part, confined to the issue as to whether or not the miner had
pneumoconioss.

When deposed on October 12, 2000, Dr. Rasmussen was asked: “when a person has severe
respiratory disease, that is chronic respiratory disease, and they contract something like cancer, how
does the underlying respiratory disease affect the physician’s ahility to treat his patient,” to which
responded as follows:

Wi, in some cancers it wouldn’t necessarily make much difference but when you have
apulmonary cancer, firgt of dl, severe lung disease would prevent any potentia curative
surgica procedures, that is one clear example, in addition, this was not operable, this
case, such trestments as radiation thergpy and chemotherapy could actudly further
damage even a hedthy lung and could certainly clearly equaly damage an dready
diseased lung, so that makes trestment — even nonsurgical treatment is at a grester risk
for further damage to the lung.”

When asked whether there is an indication that a more vigorous type of therapy was withheld because
of the above consideration, Dr. Rasmussen responded:

“I think that as | read the records the patient’s family discussed with the physicians the
idea of usng chemotherapy and the chemotherapy was not continued. He did receive
radiation therapy and Methotrexate which isaform of cancer therapy.”

FINDINGS AND CONCLUSIONS

This clam wasfiled after January 1, 1982. Consequently, pursuant to 8718.205 (c) of the regulations,
to be entitled to benefits the miner’ s surviving spouse must establish that any of the following criteriais
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met:
(1) Competent medica evidence establishes that pneumoconiosis was the cause of the
miner’s death or
(2) Pneumoconiogs was a subgtantialy contributing cause or factor leading to the
miner’s death or the death was caused by complications of pneumoconios's, or
(3) The miner is shown to have complicated pneumoconioss

Survivors are not digible for benefits, however, where the miner’ s desth was caused by atraumatic
injury or the principle cause of desth was a medical condition not related to pneumoconios's, unless
evidence establishes that pneumoconiods was a substantialy contributing cause of death.

The United States Court of Apped s for the Fourth Circuit has held that any condition which hastens a
miner’s deeth is a substantiadly contributing cause of death for the purpose of §718.205. Shuff v.
Cedar Coal Company, 967 F.2d 977 (4™ Cir. 1992).2 The proviso has now been incorporated in
§718.205 (c)(5) by the amendments to the regulations which became effective on January 19, 2001.

Pneumoconiosis had been defined at §718.201 as a chronic dust disease of the lung and its sequel ae,
including respiratory and pulmonary impairments, arisng out of cod mine employment. The definition
includes such diseases as cod workers pneumoconiosis and silicoss and any other chronic pulmonary
disease sgnificantly related to or substantialy aggravated by dust exposurein cod mine employment.

Thus, as noted by the Fourth Circuit in Barber v. Director, OWCP, 43 F.3d (4" Cir., 1995):

“We have reminded AL Js and the BRB on severd occasons that ‘ pneumoconioss isa
legd term defined by the Act, and they must bear in mind when considering medica
evidence that physicians generdly use ‘ pneumoconioss as amedicd term that
comprises merely a smdl subset of afflictions compensable under the Act. If thereis
any lingering confuson on this point, let usdispd it now. Thelegd definition of
‘pneumoconiosis isincorporated into every ingtance the word is used in the statute and
regulations.”

(Footnotes omitted. Emphasis supplied)

This principle has dso been incorporated in the regulatory amendments at §718.201 which now defines
pneumoconioss as follows:

(8 For the purpose of the Act, “pneumoconiosis’ means a chronic dust disease of the

3As the miner was reportedly last employed a acod minein West Virginia, any judicid review
of this clam would come under the jurisdiction of the Fourth Circuit.
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lung and its sequae, including respiratory and pulmonary impairments, arising out of
cod mine employment. This definition includes both medicd, or “dinicd”,
pneumoconios's and Satutory, or “legd” pneumoconiosis.

(1) Clinicd Pneumoconiogs. “Clinical pneumoconioss’ conssts of those diseases
recognized by the medical community as pneumoconiosis, i.e, the condition
characterized by permanent deposition of substantid amounts of particulate matter in
the lungs and the fibrotic reaction of the lung tissue to that deposition caused by dust
exposure in cod mine employment. This definition includes, but is not limited to, cod
workers pneumoconios's, anthracosilicods, anthracos's, anthrosilicos's, massive
pulmonary fibross, slicoss or slicotuberculoss, arising out of cod mine employment.

(2) Legd Pneumoconiosis. “Legd pneumoconios's’ includes any chronic lung disease
or imparment and its sequelae arising out of cod mine employment. This definition
includes, but is not limited to, any chronic restrictive or obstructive pulmonary disease
arigng out of cod mine employment.

(b) For the purpose of this section, a disease “arising out of coa mine employment”
includes any chronic pulmonary disease or respiratory impairment significantly related
to, or substantidly aggravated by, dust exposure in coa mine employment.

(¢) For the purpose of this definition, * pneumoconiods’ is recognized as alatent and
progressive disease which may first become detectable only after the cessation of coa
mine dust exposure.

Another pertinent amendment to the regulations involves the weight to be afforded a “tresting
physician’s’ opinion as set forth in §718.104 (d) asfollows:

(D)Treating physcian. Inweighing the medica evidence of record relevant to whether
the miner suffers, or suffered from pneumoconios's, whether the pneumoconiosis arose
out of coa mine employment, and whether the miner is, or was, totaly disabled by
pneumoconioss or died due to pneumoconiogss, the adjudication officer must give
congderation to the relationship of any treating physcian whose report is admitted into
the record. Specificdly, the adjudication officer shall take into consderation the
following factors in weighing the opinion of the miner’ streating physician:

(1) Nature of relationship. The opinion of a physician who has trested the miner for
respiratory or pulmonary conditionsis entitled to more weight than a physician who has
treated a miner for non-respiratory conditions.

(2) Duration of relationship. The length of the treatment relationship demondrates
whether the physician has observed the miner long enough to obtain a superior
undergtanding of his or her condition.

(3) Frequency of treatment. The frequency of physcian-patient visits demonstrates
whether the physician has observed the miner often enough to obtain a superior
understanding of hisor her condition; and

(4) Extent of trestment. The types of testing and examinations conducted during the
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treatment relationship demongtrates whether the physician has obtained superior and
relevant information concerning the miner’ s condition;

(5) In the absence of contrary probetive evidence, the adjudication officer shall accept
the statement of a physician with regard to the factors listed in paragraphs (d)(1)
through (4) of this section. In appropriate cases, the relationship between the miner and
his tresting physician may condtitute substantial evidence in support of the adjudication
officer’ s decison to give that physician’s opinion controlling weight, provided that the
weight given to the opinion of aminer’ streating physician shal dso be based on the
credibility of the physician’s opinion in light of its reasoning and documentation, other
relevant evidence and the record as awhole.

These clarifications of existing law demongtrate on the record that the miner’ s respiratory impairments,
including obstructive respiratory disease and emphysema, were caused, in part, by cod mine dust
exposure and thus condtituted “legd” pneumoconioss. It follows that to the extent that they have relied
on their conclusions that the miner did not have “legd” or “medica” pneumoconiosis, the opinions of the
Employer’s medica experts must be rejected.

Both the miner’ s trestment records and the consensus of the medica experts establish that the miner’s
pneumoconioss was severdy disabling during the last year of hislife. Neverthdess, thisfact, sanding
aone, isno longer a sufficient bass for awarding survivor benefits. The miner’ s pneumoconioss must
have caused, contributed to or hastened the miner’ s desth.

| firgt turn to the death certificate. The certificate indicates that Dr. Long was not in attendance when
the miner died and there was no autopsy. The listing of the causes of deeth is confusing and would
gppear to point to pneumoconiosis as a cause of the cancer. However, Dr. Rasmussen and the
Employer’s medica witnesses are in agreement that pneumoconiosis does not cause lung cancer.
Although requested to do o, Dr. Long has declined to clarify or support his certification of the cause of
desath.

Dr. Jarboe had trested the miner at onetime. However, | find no indication that he had seen him during
the last year of hislife. Inany event, his opinion that pneumoconios's contributed to and enhastened the
miner’ s death appears to be based soldy on the fact that the miner had x-ray evidence of
pneumoconiosis and impaired pulmonary functioning. He offers no explanation as to how these factors
contributed to or hastened the miner’s desth. Accordingly, | rgiect his opinion aso.

While Dr. Rasmussen offered a detaled explanation as to why he believed the miner had “legd
pneumoconioss,” | find his reasoning as to how this contributed to his death to be lacking in clarity and
not supported by the evidence. Asl interpret Dr. Rasmussen’s report and deposition, he gppearsto be
suggesting that the miner’ s pneumoconiosis interfered with the treatment he received for his cancer or
made it less effective. Y et the record shows that surgica excision of the tumor was contraindicated
because it had dready involved the chest wall, chemothergpy was hated because of the intractable
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nausea, and radiation treatment was stopped because it Smply was not effective. Nowherein this
record do | find that any of these treatments were discontinued because the miner could not tolerate
them due to the pulmonary impairment semming from his pneumoconioss. In fact, Dr. Gabe observed
that the miner well tolerated his treatment.

| note dso that Dr. Rasmussen gppears to accept the miner’ s dying in respiratory arrest asagivenin
this case, gpparently based on the degth certificate. | find Dr. Zddivar's explanation as to how death
occurred to be more convincing, i.e., that the miner died from atota body collgpse and that this, in
turn, was due to the debilitating effects of the cancer. Consdering the record asawhole,

| am convinced that the miner’ s death would have occurred when and how it did if he never had
exposure to coa mine dust.

The Claimant has the burden of proving her entitlement by the preponderance of the evidence. Asthe

evidence does not establish that the miner’ s death was caused, contributed to or hastened by

pneumoconioss, she hasfailed to carry this burden. Consequently, her cdlaim must be denied.
ORDER

The clam of Hattie Woods for survivor benefits under the Black Lung Benefits Act is hereby denied.

STUART A. LEVIN
Adminigrative Law Judge

NOTICE OF APPEAL RIGHTS: Any party dissatisfied with this Decison and Order may gpped it
to the Benefits Review Board within 30 days from the date of service of this Decision by filing Notice of
Appedl with the Benefits Review Board, P.O. Box 37601, Washington, D.C., 20013-7601 (20 CFR
725.481). A copy of the Notice of Appea must adso be served on Donald Shire, Esquire, Associate
Solicitor, Room N-2605, 200 Constitution Avenue, N.W., Washington, D.C. 20210



